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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 

CLEAR LAKES TROUT 
COMPANY, INC, 

KARL 3 DREHER, in his official 
capacity as Director of the Idaho 
Department of Water Resources, 
and the IDAHO DEPARTMENT 
OF WATER RESOURCES, 

1 CASENO: C V  J f l d  5-  JzL 

1 COMPLAINT AND PETITION FOR WRIT OF 
MANDATE 

1 

1 
1 
1 

1 

COME NOW thepetitione~plaintiff, Clear LakesTrout Company, inc (hereinafter referred 

to as "Plaintiff'), by and th~ough its undersigned attorneys of record, Ringert Clark Chartered, and 

hereby files this Complurnt undPetltion for Writ of Mandate in the above-entitled Court Plaintiff 

coiiiplaiii~, a::egss and pi;i:i~iis as fol!ows: 
~. ~~ ~ ~ ~ ~~-~ ~ . . 



GENERAL A L L E G A T m  

I. 

Plaintiff' is an Idaho corporation, with its primary hcilities and operations located in Gooding 

County, Idaho 

11. 

Defendant - Karl J .  Dreher ~ - - is a resid Director of the 

Defendant Idaho Department of Water Resources ("IDWR). 

111. 

Defendant IDWR is an administrative agency of the State of Idaho, with its main offices 

located at 322 E Front Street, Boise, Ada County, Idaho 

IV. 

Plaintiff owns water r.ights which entitles it to use water for fish propagation purposes in 

Gooding County, Idaho Plaintiff'is the owner of the following water rights: 36-2659 and 36-7004, 

True and accurate copies of the partial decrees for the above-mentioned water. ~ ights  are attached 

hereto as Exhibit A .  

v. 

The water source for Plaintiffs water rights are springs that are part ofthe spring complex 

commonly known as the "Thousand Springs," which are supplied by the Eastern Snake River Plain 

Aquifer (ESPA) The springs are tributary to the Snake River and are hydrologically interconnected 

to the ESPA. 

VI. 

Clear Springs Foods, Inc ("Foods") owns and operates a trout production f'acilit) located 
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immediately adjacent to Clear Lakes' primary facilities in Gooding County.. ldaho Foods ouns 

water right number 36-2708 that entitles it to use water for fish propagation purposes Water right 

number 36-2708 is diverted fiom the same spring source as Plaintiff's water rights A true and 

accurate copy of the partial decree fbr the above-mentioned water right attached hereto as Exhibit 

*<B ," 

VII. 

The joint spring source of Plaintiffs and Foods'' water ~.ights is located within Water District 

130, said Water District having been created pursuant to Idaho Code 5 42-604 on or about February 

19, 2002 Water District 130 is presently being administered by the Defendant IDWR through 

vvatermaster, Cindy Yente~ 

VIII. 

Pursuant to Idaho Code 5 42-602, et seq ,  it is the dnty of Defendant Dreher, as Director of 

the Defendant IDWR, to direct and control the distribution of water from all natural water sources 

within a water district according to the prior appropriation doctrine Pursuant to ldaho Code 5 42- 

607, it is Defendants' duty through their watermaster to distribute the waters within Waler District 

130 according to the prior rights of water users within the Water District so that in times of scarcity 

of water, the diversion facilities for junior water rights are shut off or otherwise controlled as 

necessary to supply water for the prior rights of seniorwater right holders, including the water rights 

of Plaintiff and Foods. 

IX. 

Junior groundwater diversions from the ESPA reduce the quantity of water available to both 

Plaintiff and Foods from their joint spring source when Plaintiff and Foods need and have the right 
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to said water 

X. 

On or about June 7,2002, Foods made a "call" for delivery of water to IDWR The Director 

responded to Foods' call by instructing the Watexmaster to adjust Plaintiffs headgate such that the 

quantity of water Foods receives from the joint spring source was increased, and the quantity of 

water Plaintiff receives from the joint spring source~was correspondingly decrea~ed The first 

adjustment of Plaintiffs headgate was accomplished on July 5, 2002, and additional adjustments 

further decreasing the quantity ofwater Plaintiff receives from the joint spring source have been and 

continue to be made since that time 

XL. 

As a result of the adjustment of' its headgate per Defendants" instructions, Plaintiff' has not 

been receiving the quantity of water to which it is entitled under its water right numbe~s 36-02659 

and 36-07004 since luly 5, 2002 During all or parts of the periods of use for their water rights 

(January 1 to December 31), Plaintiff does not receive and has not been receiving. its full entitlement 

to water pulsuant to its water rights, depriving it of a sufficient water supply fbr its fish propagation 

facilities, all to the proximate detriment of Plaintiff 

XII. 

On or about May 16, 2005, through a letter from its counsel to Defendant Dreher, Plaintiff 

requested that Defendant advise Plaintiff how Defendants would administer Foods" "call" against 

junior water users in Water District 130 A true and accurate cop> ofplaintiff s counsel's letter to 

Defendant Dreher is attached hereto as Exhibit "C " 
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XIII. 

On or about May 19,2005, Defendant Dreher responded to Plaintiffs request by informing 

Plaintiff in writing that Foods' June 7; 2002 "call" would not be administered against any junior 

priority water right holder other than Plaintiff because Foods did not seek the administration of 

junio~. priority ground water rights A true and accurate copy ofDefendant Dreher's May 19: 2005 

correspondence to Plaintiff's counselis~ttached hereto as E 

COUNT ONE (WRIT OF MANDATE1 

XIV. 

Plaintiffs repeat and reallege the allegations set forth in I - XI11 of Plaintiff sf'etition foi Writ 

oJ'Maizdate, 

XV. 

Per. his May 19,2005 letter to Plaintiffs counsel, Defendant Dreher has failed and refused 

to perform his statutory duties to supply the prior water rights of Plaintiff and Fbods by 

administering Foods' delivery call against junior priority ground water users, 

XVI. 

As a direct and proximate result of Defendants' failure and refusal to administer water rights 

according to Defendants' statutory duties to supply the prior water rights of Plaintiff and Foods 

during times of water scarcity, Plaintiff has been damaged, and presently continues to be damaged, 

in that it is unable to use all of its fish propagation facilities, and those fish propagation facilities that 

are presently being used have been damaged and continue to be damaged on a daily basis in that 

Plaintiff has inadequate water pursuant to its senior water rights As a direct and proximate result 

of Defendants' failure and refusal to fulfill their statutory duties and reqponsibilities pursuant to 
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Idaho Code $ 12-602, et seq , Plaintiff is being irreparably damaged, and has no plain, adequate nor 

speedy remedy at law 

XVII. 

Defendants' failure and refusal to perform their statutory duties of controlling the 

distribution of water within Water District 130 to distribute water to Plaintiffs and Foods' prior 

rights deprives Plaintiffof th~~sea~_enjopm_e~~of_itsprope~ty and is causing Plaintiff irrepa~able 

harm, which damage can only be remedied by an order of this Court compelling Defendants to 

perform their statutory duties pursuant to Idaho Code 5 42-602, et seq., thereby enabling Plaintiff 

to use and enjoy its senior water rights and the pxoperty to which those lights are appurtenant. 

XVIII. 

Defendants' failure and xefusal to distribute water to Foods' and Plaintifrs prior rights 

violates, interferes with and impairs the constitutionally-protected priorities of Plaintiffs water 

rights: Plaintiffs constitutional rights to equal protection ofthe law, and is contrary to the public 

policies of this state If' the Defendants' actions and/or inactions are allowed to stand, the 

constitutional sights of other water users of this state will be threatened and diminished 

XIX. 

Plaintiff is entitled to issuance ofa writ of mandate pursuant to Idaho Code $ 7-302 in order 

to compel Defendants to perfbrm their duties under Idaho Code $42-602 et seq to distribute the 

waters within Water District 130 to supply Plaintiff's and Foods' prior rights,, 

REQUEST FOR ATTORNEY FEES 

XX. 

As a direct and p~oximate result of the Defendants" failure and refusal and continued failure 
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and refusal to perfbm their statutory duties and their failure and refusal to distribute water during 

times of' scarcity to senior water rights holders, including Plaintiff herein, Plaintiff has been required 

to employ the services ofthe law firm of'Ringert Clark Chartered, and has also incurred various costs 

andwill in the future continue to incur various future court costs and attorney fees Therefore, under 

Idaho law, including, but not limited to Idaho Code $5 12-11 7 and 12-121 and the Private Attorney 

General Doctrine, the Defendants should be required to pay to Plaintiff-its~easonable~cos&  and^ 

attorney fees,, 

WHEREFORE,, Plaintif'fprays for the issuance of a writ ofmandate and/or order of'the court 

directed to the Defendants as fbllows: 

(1) a writ andlor order compelling Defendants to distribute water to Plaintiffs and Foods' 

senior water rights as required by Idaho Code $ 42-602 et seq;  

(2) an order requiring Defendants to pay to Plaintiff a sum equal to the amount of costs 

and attorney fees it has expended to prepare, bring and prosecute this action; 

(3) f b ~  such other relief as to the court shall seem just and equitable in the premises, 

DATED this 71h day of June, 2005 

RINGER7 CLARK CHARTERED 

r $-++- C -i 

Charles L Honsinger 
Attorneys for PetitioneriPlaintiff 
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UCLARK 
C H . \ R T E R E D  L ,wril 1: t\,,rr1 

L . % ? V Y E R S  , ,<<r , \  t <  , $ , , : z  I , .  ,,, 
1 ,  :;I,,,: ,:,.,:!. 
\,,PI,;,..! 8 ,?,",I,;,!? 
', i:nc r F ,m.. 
,N,,,,Ck ,> ,:,,,c\ 
1 1 , 3 \ , ~ l  ,H,,z,,L,,r,,,,,,s, 
<;l*drlc~. 1. f,m,L,%>,,~r, 

May 16,2005 mul.~.,,,, ,I lh,q,cs 
sa,,,e v. ,\<~,,,",:,,, 
n~',,,,,,vr ,at:,<, :,,;t,LrJ,", 

BY FACSIMILE. (287-6700) AND MAIL 

Karl Dreher, Director 
Idaho Department of' Water Resources 
322 East Front Street 
P 0.. Box 8,3720 
Boise, Idaho 83710-0098 

Re: IDWR Response to Clear. Springs Foods' (Clear Springs) .June 7, 2002 Water 
Delivery Call 

Dear Mr behel: 

On March 16, 2005, immediately after the expiration of the Eastern Snake Plain Aquifer 
Mitigation, Recovery and Restoration Agreement for 2004 (ESPA Agreement for 2004).. the Water 
Master for Water District 130 cu~tailed Clear Lakes Trout Company's (Clear Lakes) diversion of' 
water.. Presumably, this was done as IDWR's continuing response to Clear Springs' June 7,2002 
water delivery call (copy enclosed),, 

There has been no indication that IDWR or the Water Master has issued any notice or order, 
or taken any other action, to curtail any other junior water rights in response to Clear Springs' water 
delivery call since the ESPA Ageement for 2004 expired Clear Springs' call is not even listed on 
IDWR's website as one of'the "Priority Calls Filed Thus Far " Why is Clear Springs' call not listed? 

As you know, Clear Lakes' water rights are senior to ageaimany ESPA ground water rights 
that diminish the spring flows that supply the Clear Springs' facility as well as the Clear Lakes' 
facility Neither IDWX nor the Water Master can selectively administer Clear Springs' call against 
Clear Lakes without first administering more junior water rights This is the essence ofthe prior 
appropriation doctrine You recognized this principle during your deposition in the Clear Lakes v 
IDWR district court case (excerpt copy enclosed) You testified that when ground water users no 
longer have protection from administration (provided at the time by the Interim Stipulated 
-4greements) IDWR would have to curtail them under Clear Springs' call: 

Q What are you going to do in response to Clear Springs? What are vou going 
to do when others are not protected. when you have a call.. your administering Clear 
Lakes right? 



Karl Dreher 
May 16,3005 
page 2 

A That's right, 

Q Your obligation is not to siiigle o ~ t  oise fiztei user to satisfy =oiher? 

A.. Correct 

Q Your obligation is to look to all juniors? 

A That's correct. 

Q When the interim ageement ceases to be in effect, if'and when that happens, 
doesn't the Deuaxment have an obligation to look beyond the one that it has singled - - 
out. to the others, who art subject to curtailment? 

A.  Yes 

(Karl Beher Deposition, p 253, In. 17 - p 254, in. 6 . )  

Q. Okay. And when the pumpers that have received protection on longer have 
it. you're going to have to look at curtailing them under Clear Springs call, just like 
you looked at curtailing Cleu Springs [sic]? 

A That is colrect,, 

(Karl Beher Deposition, p 255, ins 12 - 16.) 

Having curtailed Clear Lakes and received regular measurements of' its diversions. IDWR 
and the Water Master are well aware of'the gross shortage Clear Lakes continues to suffer while 
junior water right holders suffer minimal to no damage The stipulated agreement has expired.. 
Nevertheless, Clear Lakes - only Clear Lakes - suffers from Clear Springs' water delivery call, 

Please advise me immediately when and how IDWR will administel Clear Sp~ings' call 
against other water users in Water District 130 and Water District 120 

Sincerely, 

Enclosures 
cc: Clea Lakes Trout Company 

Daniel V Steenson 
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IN TiiE. DISTRICT C00T.T OF T.% FIFTH JTJDICIAL DISTTGCT OF 

m 7,- TYE STAC.TZ CF 3Z?HO, T?T ?ND YO3 153 CCLl\Ti @OF CXOCINC- 

1 CLEAR LAKES TROUT CCMpANY, INC . , ) 
i \ 
I 1 
i Plaintiff, 
i 1 
I ) 
1 vs ! ) Case No. CY 0200377 
I 1 
a I3AHO DEPARTMENT OF WATER I ) VOLUME I1 
I WSOLRCES; ZKPFL J. DEFER, I - 1 
I Director of the Idaho Department ) 
I of Water Resources; =ld CINDY ) / m T E R ,  Wate-ms~er for Water 1 / Dis~rlcr i30, ) 
I 1 

DEEOSITTCW OF KARL J. D= 

NOVEMBER 1, 2002 

BOISE, I3XiO 

9 7 ;  
1 uc:R.\,UI5I I-I.ABEL. 'E A SSCIC I.:\ TES INC 

Certified Shor thand Repor ters  



-- DEPOSITION 01 - 
Q. Explain ihe d i i i e ience? 
A Uhen :here's z s ingie place oi us!, the issue 

is; is gat!! bein? !gr?b ;iitain !hat ;[a:? qf :Is: 7i.c 
i r sue  i s n ' t  uhether ,, . i n  a p e r r i s s i b l e  plzce a i  2% 

rypica!!y sayer :zn on!y t e  ;!re2 on a pi;; , ,  

P. Exactly. 
A .  . .  o i  ;he i a c i i i t y .  
4. Sure. 
A ,  And t h a t ' s  uhat's d i f f e r e n t  here. 
P. Okay. But i t  sounds t o  oe i ike,  i t  sounds t o  

me tha t  by extension of your ;hint ing u i t h  regard t o  Clear 
Lakes and Clear Sprinas, junior makes a c a l l  against a 
senior i r r iga to r ,  he's got ten inches .. 

A. Junior makes a c a l l  against a ,,,. 

9. Junior makes a c a l l  f o r  uater. And the  
s i tua t ion  i s  s im i la r  t o  t h i s  one uhere you can get tha t  
junior  more uater by chsnging the way a senior d i v e r t s  
uater from two point  o f  diversion; okay? 

A. Uh.huh. 
4. And i n  so doing, the i r r i g a t o r  tha t  has 20 

acres, and i r r i g a t e s  . ' .  bas h i s t o r i c a l l y  i r r i g a t e d  ten o f  
those u i t h i n  a permissible place of use, so tha t  another 
ten is s:i!L v i t h i n  the place of USE, you can say to that  
i r r i g a t o r  ue're going t o  change the uay you d iver?  uater. 
Stop i r r i g a t i n g  those ten acres and i r r i g a t e  another ten. 
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1 part  a i  your p iac t  o f  cse, au:hor!zed under rhe rig'n?, i s  
2 no longer avai laoie ;o you inn  t h i i  you have to  Lei i h a i  

ji :if invrstfien: i h  you? C S P G ~ E Y  go. i -- " -  Iou  i s  that  d i f fe ren t  than the ei iec; rhar you 
5 jus? desc:ibeo s i  such r decision on an i r r i o a i o r ,  

I 6 A. Under .... i n  the s i tua t ion  x i t h  the i r r i o a t o r  
7 i t  uouid be a i i i i c u i t  i o r  roar i r r i o a r o r  t o  maire bene i i c ia l  

1 8 use. That's not the s i tua t ion  here. Uater i s  being 
9 diverted, 100 cis, t o  the f i s h  f a c i l i t y  and i t ' s  being 

I 10 u i i i i z e d  t o  ra ise  f i s h .  
11 Q. You're aware, aren' t  you, that  Clear Lakes had 

14 A. You knou, I knou they had t o  move a i o t  o f  
15 f ish. I don't tnou uhat they had t o  do, t o  do i t. I mean, 
16 i t  uas cer ta in ly  not . .  t h i s  was not an outcome driven 
17 decision. I t  uas an application of the facts and the law. 
18 9. Okay. Nou, uhen t h i s  i n t e r i n  agreement 
19 expires, as i t  u i l l  a t  the end of next year or ihereabouts? 
20 A .  Yes. 
21 9. Two year term? 
22 A. Yes. .. 
:I P. Hou u i l l  the Department administer Clear 
24 Springs c a l l  u i t h  respect t o  any ground uater pumpefs uho 
25 no longer have protect ion under the i n t e r i m  agreement? 

252 

A. Hou u i l i  the Department administer Clear 
Springs c a l l ?  

8. Yes. 
A. Clear Springs c a l l  uill expire a t  the time, i f  

spr ing f u l l s  re tu rn  to  375 cis, I guess the cal! would 
expire a t  that  point. 

I. L e t ' s  say tha t  doesn't happen. i s  the 
Department going t o  take aci ion against other juniors 
simiiar, just  as i t  has taken a n i o n  again51 Clear Lakes? 

A.  Yhat , ,  assuming the s t ipu la ted  agreement; 
expire and there 's  no other replateolent sr ipuiated 
agreement, no othe: in..kind, in'.p!ace, in,,time, m i t iga t ion  
then the remedy avai lable to  Clear !akes i s  fo r  them t o  
mike a de l i ve ry  ca l l .  

!. Yoc'r:, agai:,! p u ' r e  a n ~ r e i i a g  que5:ilinr I,;! 
not asking. 

that  are you going to do i n  response t o  ILear 
Springs? What are you going to do unei; others are no i  
protected, when you have a call ,  your a4minis;ering Clear 
!Lakes r i g h t .  

A ,  That' r i g h t .  
8. Your i c l i g a r i o n  i s  nor i o  sing!! out one watt: 

user t o  sa t i s fy  another? 

A. I t ' s  not the same s i tua t ion .  
B. The difference i s  uhat? 
I. The di f ference i s  tha t  the ,,, under the 

permissible place o f  use, the i r r i g a t o r  can only i r r i g a t e  a 
port ion. 

8. What d i f ference does tha t  maire? 
A. Well, it nakes qu i te  a b i t  of d i f ference.  
e. HOW SO? 

A. Ye!!, i t  vould be a !itt!e d i f f i c u l t  f o r  an 
i r r i g a t o r  that had .... was i r r i g a t i n g  under h i s  vater r ight, 
he's planned crops on 20 acres, however many acres you have 
to  have i n  your anaiogy. I t  would be a l i t t l e  d i f f i c u l t  i n  
July, t o  say; oh, I ' v e  got to  rep lan t  my crops and i r r i g a t e  
on a d i f f e r e n t  20. 

4. And how i s  that d i f f e r e n t  than ehat you d i d  
the Clear Lakes here? 

A. I t ' s  d i f fe ren t  i n  tha t  Clear Lakes does not 
have such a permissible p iact  of use. They have a piace o i  
use. And uaier  can be used b e n e i i c i a l l y  anyunere u i r n i n  
tnar piace of use. 

8,. But you are, .ius: as the analogy, c a l i i n g  the 
anaiogy, jus: as v i t h  i n ?  i r r i g a i o r ,  you're saying t o  C!ear 
Lakes n i d  July, coincideni!y, Let t h o s i  raceways go. S t o ~  . . , k n e .  ... ".,..,. iL.. .̂.A ,i .. ̂... -I-.. - I  
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DEPOSITION 0 

? A. 38:'s xrrec;. 
2 Q, Uhen the i n r e r i m  agreement ce?ses r o  be i n  
3 ei fect ,  ii and vhen that  haopens, doesn ' t  :he Deparrment 
4 nave an o o i i g a t i o n  r o  iook beyond :ne one thar  i t  i z s  

singled out, t o  the others, uho zre su'ojec: to  cu:tii!ment? 
5 A .  125. 
? 8. : issume thar siil haopen when the i n i e r i m  
8 agreement ,., ii and uhen the agreement expi res ii there i s  
9 not s u i i i c i e n t  i!ou; car r e c t ?  

10 A. Vell, I ' d  have t o  go back and look a t  the, 
11 uhat the s p e c i i i c a l i y  was i n  Clear Springs de l i ve ry  ca l l .  
12 And a t  tha t  p o i n t  me might, as a cond i t i on  o i  admin is ter ing 
13 the cal l ,  they mig'nt have t o  amend t h e i r  c a l l  so t h a t  i t  
14 u a s a G i n s t ~ j u n i o r  p r i o r i t y  r i  
IS Q. You c a l l  f o r  d i s t r i b u t i o n  o i  water and they 
i6 d idn ' t  say take uater auay from some? 
i7 A. No. But t h a t ' s  what I would have t o  go back 
8 and Look and see uhat the c a l l  says. 
9 (I. Le t  me ask you, does i t  make a d i i i e rence?  
0 1. Sure. Because the c a l l  may be narrowly 
!1 constructed s i t k i n  the context t h a t  these s t i p u l a t e d  
' 2  agreements uere i n  place. 
3 P. Do you mean t h a t  the i n t e r i m  agreements are no 
4 Longer i n  place, t h i s  i s  the assumption we're making. I t ' s  
5 very i i k e i y  t o  happen i n  the fu ture.  
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1 The c a l l  . ' .  your admin is ter ing uater pursuant 
2 t o  the c a l l .  Are you tel! ing me t h a t  the ,,. that  the ua te r  
3 r i g h t  owner making the c a l l  has the, has the d i sc re t ion  t o  
4 decide which uater  r i g h t s  are going t o  be c u r t a i l e d ?  
5 A. Of course not. 
6 1. That's up t o  you; i s  i t  no t?  
7 A. Pel!, i t ' s  no t  up t o  me, i t ' s  up t o  uhat the 
3 p r i o r i t i e s  are o i  the r ig'nts involved, and uhere ue can 
i determine the r i g h t s  are causing i n j u r y .  
I P. You lake  the decision; don ' t  you? 
I A, That's correct. 
1 8.  Okay. And when the pumpers t h a t  have received 

i protect ion no l o n ~ e r  have it, you're goin! t o  have t o  look 
i at cu r ta i l i n !  them under Clear Springs ca l i ,  just  l i k e  you 
i looked at c u r t a i l i n g  Clear Springs? 
! 1. h a !  !:  COY:^:. 

0. Okay. Now, w i t h  regard ?a those June '18th and 
i June 20th l e r r e r s  that  you sent out t o  pumpe!s. And t h i s  I 
I th ink i s  Exh ib i t  No. 38. And attached i o  tha t  i s  2 !!st o f  

several . ' .  i n  cer:iii:ates of se!vicr aria;hed t o  :he 
l e t t e i .  

A. Okay. 
Q,, And there 's  a c e i t i i i c a t e  of  service i t t ached  ... 

:j i b f  June 1 8 t h  ie:ter an;' i :zi.::iici:? o f  iervi;: 
, . .- . . 

:ARL J .  DREHER 

? iiri yuu i o 3 ~  31 !;is; :he c e i t i i i c a t e  o i  
! serv ice 2i:acned t o  the Jun! 18th ! .e t ter  i n  E:hib i r  38 and 
3 te!! me !he s ra tus  o i  each o i  inere d i ve rs ions  ar :his 
4 t ime? 
5 A.  ! can ' t  I ' d  have to go :kck w i t h  the "are: 
6 d i j r i i b u r i o n  secr ion i o  see unar rne s i t u a t i o n  is. 
7 Q. Does rne ieparamenr nave in io r l ra r i3n  r s  :o 
8 which o i  these, which o i  these have jo ined  a ground l a t e r  
9 d i s t r i c t ?  

10 A.  Yes, we do. 
il Q. And you j u s t  have to  check your f i l e s  to  see? 
1 2  A. Correct. 
13 a. Okay. I s  your understanding t h a t  ~ a l l  -~ o f  thesi 
14 have jo ined t h e g r o u n d  water d i s t r i c t ,  o r  some may have an, 
15 some nay no t  have? 
16 A. I bel ieve tha t  some o i  these r ig 'n ts  were not 
17 being used a t  the po in t  i n  time. So, I mean, there's 
18 no th ing  t o  c u r t a i l .  They weren't being used. 
19 4. And i s  Cindy checking these water r i g h t s  on a 
!O f requent  bas is  t o  make sure that they ' re  n o t  being used. 
!I Those tha t  a re  no t  protected by .,, 

!2 A. She's checked each one o f  these r ights .  How 
13 o i t e n  she 's  checked them I couLdn't te!! yo3 today. 
!4 P. And we w i l l  i o l l o w  up on t h i s  iniormation. 
15 But i f ,  i o r  example, Harry and FLora Bokma, i f  I ' m  saying 
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1 t h a t  correct ly ,  probably not, haven't j o i n e d  the ground 
2 l a t e r  d i s t r i c t ,  bu t  are pumning uater today. Then pursuant 
3 t o  t i e a r  Springs cal l ,  and your order c r e a t i n g  the ground 
4 water ,.', the l a t e r  D i s t r i c t  130, you need go out and 
5 c u r t a i i  these io lks,  don ' t  you? 
6 A. Correct. 
7 k. $0 i s  :here, do you know i f  Cindy's checking 
8 on a weekly basis, or a monthly basis as t o  these other 
9 water r i g h t s ?  
0 A.  ! d o n ' t .  
1 HR. STEFNSON: Oif the record. 
? (Br ie f  recess.) 
3 BY #R. STEENSON: 
4 P. Now, i n  your uatermzster, i n  the memorandum 
i t h a t  accompanied your wai?rmaster i n s t r u c t i o n s  i n  Exh ib i t  
i 2, r i  page teii, the end of i h e  second paragrzph, seccnd t o  
I i b e  !as! sentence says, ouote; ii expenses are incurred by 

C!ear Lakes i n  a i v e r i i n g  vater from the eastern poo! under 
) the senior l i g h t  36.02059, nct the i u c i o r  r i g h t  36,d7004, 
I then unde: Parker :!ear Springs may be responsibie i o r  
I those :os:s, c iose quote. 
I Does the Deoartmen: administer t h i s  issue i f  
; Ciear Springs, L iear  Lakes can snau tha t  i r  has incurred 

such costs, doer {;ear Lakes su'uaii; rnen :o tne Depar:menr 
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h State of 'iaaho 
OF WATER RESOURCES 

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098 
(208) 287-6700 Web Site: uww idwr.idaho gov 

May 19,2005 

Daniel V Steenson, Esq. 
Ringert Clark, Chtd 
P 0 Box 2773 
Boise, ID 83701 

DIRK ICEMPTHORNE 
Govrr nor 

KARL I DREHER 
Director 

VIA FACIMILE TO (208) 342-4657 AND FIRST CLASS MAIL 

Re: Response to Clear Springs Foods' (Clear Springs) Water Delivery Call of June 7.2002 

Dear M r  Steenson: 

This letter is in response to you1 letter dated May 16,2005, inquiring why the Idaho 
Department of Water Resources ('-Departmentm) has not listed the water delivery call made by 
Clear Sp~ings on June 7, 2002, on the Department's website under "Priority Calls Filed Thus 
Fitr " You also ask when and how the Department will begin administering Clear Springs' call 
against holders of junior priority wateI rights othe~ than your client, Clear Lakes T~out Company 
("Clear Lakes") in Water District No 130 and Water District No 120 

The water delivery call made by Clear Springs on June 7: 2002, sought watermaster 
administration of'the surface water rights of Clear Lakes and Clear Springs to divert water from a 
common water source deuced as springs tributary to Clear Lakes Tne Clear. Springs delivery 
call does not constitute a delivery call under the Depatment's Conjunctive Management Rules 
because it does not seek the administration of' junior priority ground water rights for the benefit 
of' Clear Springs' senior priority suIface water rights Rules 40 and 42 of the Conjunctive 
Management Rules govein responses to calls for water delivery made bq the holders of senior 
priority surface or ground water rights against the holders of' junior priority ground water rights 
from areas having a common ground water supply in an organized water district IDAPA 
77 03 11 040--042 

Because ofthe added complexities in administering rights to the use of ground water, or 
conjunctively administering rights to the use of water from interconnected surface and ground 
water souIces, as compared to administering multiple lights to the use of' water from a su~f'ace 
water source, the Conjunctive Management Rules requi1.e the satisfaction of certain ptocedural 
and substantive steps not no~mally associated with the administration of' water rights solely 
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Daniel V .  Steenson 
May 19: 2005 
Page 2 of2  

call against all junior priority p u n d  water rights within the interconnected Eastern Snake River 
Plain Aquifer (ESPA). Those senior priority su~face water right holders desiring to make such a 
water delive~y call pursuant to the Conjunctive Management Rules are entitled, but not required, 
to do so.. 

Clear Springs ~~~~~ has not yet elected to make a water delivery call associated with its fish 
propagation facilities at CleG Springs~against junior priority ground water rights diverting fkom 
the ESPA Clear Springs has recently made wafer delivery calls under water rights held for its 
Snake River Farm and Crystal Springs Farm against the holders of' junior priority ground water 
rights fr'om the ESPA These calls are pending action before me 

Your letter quotes statements from my deposition of November 1,2002, which appear to 
be contrary to the position described above Your letter, how eve^, does not cite the p~efato~y 
discussion contained in the deposition which p~ecedes the discussion of how the Department 
would treat the Clear Springs delivery call once the Interim Stipulated Agreement precluding 
delivery calls against the ground water users had expired In that prefatory discussion, I stated 
that when the Interim Agreement expired, "I'd have to go back and look at what 
specifically was in [the] Clear Springs delivery call And at that point we might, as a condition 
of administe~ing the call, they might have to amend their call so that it was against junio~ priority 
[ground water] rights " 

The Clear Springs delivery call of June 7,2002, is not against junior priority ground 
water rights, and Clear Springs has not amended its delivery call The Department will therefore 
not treat the delivery call as a call against junior priority grwund water rights from the ESPA 

Karl J %reher 
Director 

c: lohn K Simpson. Esq 


